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BERGER, Justice:



In this appeal we consider whether homeownersstag a claim for damages
allegedly caused by the negligence of a publiatytil The so-called “filed rate
doctrine” requires regulated utilities to chardeo&their customers the rate approved
by the regulator. The filed rate generally inclaidestrictions on the utility’s liability.
In this case, a water company included in its filgig a provision exempting it from
all liability for damages arising from fire or thailure to provide adequate water
pressure. The homeowners allege that their houered serious fire damage
because the responding fire fighters were unabbpém the two hydrants closest to
their house. The trial court held that the utilitgis immune from liability under the
filed rate doctrine. We agree that the filed rd¢etrine may restrict or eliminate
liability for a public utility’s ordinary negligeree It is not at all clear, however, that
the filed rate doctrine would apply in cases ofsgroegligence or willful misconduct.
The parties did not fairly present that issue #otttal court. Accordingly, we remand
to allow the Superior Court to determine whetheritbmeowners stated a claim for
gross negligence or willful conduct, and, if soetiter those claims also are barred by
the filed rate doctrine.

FACTUAL AND PROCEDURAL BACKGROUND
In the early morning of December 20, 2005, JoellasdBrown discovered a

fire in the living room of their Wilmington homelhe Browns’ neighbor called 911,



and firefighters responded within seven minutespafamedic with the firefighting
crew attempted to connect the water hose to theahydearest the Brown’s house.
The paramedic was unable to open the valve bet¢sugas trying to turn the valve
in the wrong direction, and broke the stem. The ¢hief then sent his crew to the
next closest hydrant. They were unable to opersghend hydrant, and concluded that
it was frozen. The firefighters finally obtaine@tsr from a third hydrant, which was
much farther from the Browns’ home. By that tirhewever, the crew had been on
the scene for more than 30 minutes and it wadati@oto save any portion of the
house.

Investigations later revealed that United Waterald@lre, Inc. had painted over
the top of the first hydrant, thereby covering énew that shows which way to open
the valve. United Water's inspection records dbscrthe second hydrant as “very
hard to open” in November 2004 and “hard to opampril 2005. Nonetheless, the
record indicates that United Water took no actmwedrrect the problem. The Fire

Marshall’s Office concluded that the second hydfaiied due to lack of maintenance.

United Water's “Tariff for Water Service” provides:

49. The Company shall not be considered an insafrer
property or persons or to have undertaken to exisigfire or to
protect persons or property against loss by firetberwise. The



Company does not guarantee any special servicssyre
capacity or facility other than what is provided doglinary and
changing operating conditions as they exist fromtdaday. It is

agreed by the parties receiving service that the Company shall be

free and exempt from any and all claims for injury to persons or

property by reason of fire, water, failure to supply water pressure

or capacity.'

In 2007, the Browns filed a three count complalleggng negligence, negligent
infliction of emotional distress, and intentionafliction of emotional distress. The
trial court summarily dismissed the claim for nggfhit infliction of emotional distress.
In 2009, shortly before the scheduled trial dateitédl Water moved for summary
judgment on the remaining claims. The Superiorr€granted the motion, holding
that the Browns’ claims are barred by the file@ ddctrine. This appeal followed.

DISCUSSION

The filed rate doctrine originated as a matter exfefral law. It forbids a
regulated entity from charging rates other thaisélfded with the regulatory agency.
The United States Supreme Court explained:

Under the Interstate Commerce Act, the rate otCHreer
duly filed is the only lawful charge. Deviationofn it is not
permitted upon any pretext . . . . Ignorance cguotation of
rates is not an excuse for paying or charging eiéss or more
than the rate filed. This rule is undeniably $taed it obviously

may work hardship in some cases, but it embodiesptilicy
which has been adopted by Congress in the regulatimterstate

'Appellant’s Appendix, A- 47, 48 (Emphasis added.).
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commerce in order to prevent unjust discriminafion.
“The rights as defined by the tariff cannot be @dror enlarged by either contract or
tort of the carrier® The filed rate doctrine seswwo purposes — it recognizes the
agency’s autonomy in setting fair rates and it prgés service or rate discrimination
among consumers.

Many states have applied the principles of thigfabdoctrine to the rates filed
and approved by state regulatory agenties. Thawi2eé Court of Chancery
recognized the doctrine, although not by nameWrloshin v. Diamond Sate
Telephone Co.> Two lawyers sued the telephone company for amittineir listing in
the yellow pages of the phone book. The trial toated that the phone company had
included a limitation on liability in its rateséitl with the Public Service Commission,
and that it included the same limitation in its ttaat with the lawyers. The trial court
reasoned:

The theory is . . . that, since [the utility] remsl@ service

?Louisville & Nashville R. Co. v. Maxwell, 237 U.S. 94, 97 (1915).
3Keogh v. Chicago & Northwestern R. Co., 260 U.S. 156, 163 (1922).

“See, e.g., Molokoa Village Dev. Co. v. Kauai Elec. Co., 593 P.2d 375 (Haw. 197 %iewert v.
Northern States Power Co., 757 N.W.2d 909 (Ct. App. Minn 2008)dams v. Northern lllinois
Gas Co., 809 N.E.2d 1248 (lll. 2004 ¥atellite System, Inc. v. Birch Telecom of Oklahoma, Inc.,
51 P.3d 585 (Ok. 20023outhern Bell Tel. & Tel. Co. v. Invenchek, Inc., 204 S.E.2d 457 (Ct.
App. Ga. 1974).

5380 A.2d 982, 984 (Del. Ch. 1977).



affecting the public, the state shall regulate emwtrol it in order
to prevent injustice, and, . . . in consideratiéiswuch regulation
and control, [the utility’s] liability is and shadilbe defined and
limited. In a sense it is a matter of contracttf@one hand by the
utility, and on the other by the state represendiih@s citizens’

The Woloshin court acknowledged that at least one other jurisdichad
imposed liability on a telephone company for a Einemission, but declined to follow
that precedent. The court stated that, “the geeaght of authority [is] to the effect
that a contractual limitation of liability on theap of a public utility for mere
inadvertence is not unconscionable or violativewiflic policy.” We conclude that
Woloshin is a correct statement of the law, and that tleeMs’ claims for negligence
were defeated by Paragraph 49 of United Wateesl fihte, cited above.

On appeal, the Browns argue that their complalagabk gross negligence and
willful and wanton conduct. Although Paragraphaf9United Water’s filed rate
purports to exempt the utility from all claimsigtnot clear that the filed rate doctrine
provides absolute immunity. “Courts overwhelmingdject attempts to limit liability

either by contract or by tariff for gross negligenwillful misconduct, and fraud.” We

will not address that issue, however, becausestneafairly presented to the Superior

®ld. at 984 (Quotation and citation omitted.).
"Ibid.

8atellite System, Inc., 51 P. 3d at 589.



Court?
CONCLUSION
Based on the foregoing, we remand for further adtoaccordance with this

decision. Jurisdiction is retained.

°Sup. Ct. R. 8.



